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25 November 2020 

Redress for Survivors (Historical Child Abuse in Care) (Scotland) Bill (“the Bill”): 
Stage 1 

Thank you for your letter of 24 November following the Delegated Powers and Law Reform 
Committee’s consideration of the Bill. We have used your numbering and respond to the 
questions raised as follows: 

1. Measurement used to calculate inflation under section 40

Section 40 provides that the Scottish Ministers may increase the redress payment levels to 
account for inflation. Whilst inflation may not be a significant issue over the period of the 
scheme, it is prudent to have the power to adjust payment levels should it become 
appropriate.  

If the Scottish Ministers consider it to be appropriate to adjust the payment levels because of 
a material change in the value of money, payment levels may be increased only, and it is 
intended that these will be adjusted using the ratio published by the Treasury, known as the 
Gross Domestic Product deflator. This is the same method which is proposed for the 
adjustment of relevant previous payments under Section 41(5). We will give consideration as 
to whether the Bill ought to be amended to specify this measurement within section 40. 

2. Form and content of the waiver

Section 46 permits the Scottish Ministers to make provision by way of regulations about the 
form and content of the waiver that is to be signed and returned by an applicant wishing to 
accept a redress payment, and also the information to be provided to the applicant in relation 
to the waiver and its effects. As noted by the Committee, the negative procedure is usually 
appropriate in respect of such a power regarding form and content of documents, given that 
these are essentially more detailed technical matters designed to facilitate in practice, the 
principles of legislation approved by Parliament. 

The principle of the waiver is set out in Section 45 of the Bill and has rightly already been 
subject to significant parliamentary scrutiny in terms of evidence heard during Stage one 
consideration. Section 46 does not include any power to alter Section 45 or the purpose and 
principles of the waiver.    
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We are committed to ensuring that there is transparency on the face of the Bill as to the 
extent and effect of the waiver. Our assessment is that the provisions of the Bill when taken 
as a whole, including sections 45 and 46, as well as the duty of the Scottish Ministers under 
sections 88 and 89 to provide funding for applicants to obtain independent legal advice and 
assistance on a range of matters connected with making a redress application, including 
whether to accept an offer of a redress payment and sign a waiver under section 45, means 
that the Bill itself ensures transparency and clarity around the implications of the waiver. 
 
Our intention would be that, in practice the form and content of the waiver and information to 
be provided to applicants in relation to the waiver and its effects, would be in plain, easily 
understood language, which would enable the applicant to consider whether to sign and 
return it in light of any independent legal advice obtained. 
 
3. Procedure for setting “relevant maximum” in respect of legal fees  
 
We note the Committee’s concerns that capping legal fees could have a significant impact 
on an applicant and their subsequent redress payment. 
 
As noted above, section 88 places a duty on the Scottish Ministers to fund legal fees 
reasonably incurred up to maximum limits. Importantly however, Section 89(5) allows for 
increases on those limits to be applied for and granted on a case by case basis by Redress 
Scotland. Section 90(2) of the Bill also allows for solicitors to seek a review of a decision by 
Redress Scotland not to grant an increase. We believe that this provides a proportionate 
approach to legal fees which gives applicants a meaningful opportunity to obtain 
independent legal advice and to meet the costs of that whilst managing the risk of escalating 
legal fees which we are aware has arisen in relation to some other countries’ redress 
schemes. 
 
We are therefore of the view that the negative procedure is appropriate for the initial setting 
as well as any review of the “relevant maximum” given the safeguards and flexibility 
contained within the provisions on the assessment of legal fees.  
 
It is also important to note, the redress scheme proposed in the Bill deliberately seeks to 
create a scheme that is a genuine alternative to court, not a scheme which mimics the 
processes of litigation.    
 
There will be no findings of liability under the scheme (so evidence will not be required to 
establish it), individual applications will not be challenged by care providers and oral 
evidence will not routinely be required from every applicant. Moreover, by virtue of section 
85, the Scottish Ministers will be able to provide those survivors who want it with trauma 
informed support and assistance throughout the application process. The application forms 
and guidance material will be as straightforward and as accessible as possible. Survivors will 
not need the assistance of a solicitor to apply for redress.  
 

However, the Bill recognises and makes provision for those survivors who do want the 
assistance of a solicitor from the outset of their application. The scheme is designed to 
support an applicant’s choice in how to apply; and the survivor can choose whether they do 
this with or without legal representation.  
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I hope this information has been helpful but please do let me know should you require 
anything further on the intention behind the provisions of the Redress Bill.  

Yours sincerely 


